B E YO N D Bringing Abortion Law & Policy

Experiences from Around the

B O R D E R S World to the United States

Regulation

of Religious
Refusals for
Abortion Care

~~
@ uuuuuuuuuuuuuuuuuuuuuuu O’NEILL INSTITUTE
\ SEORCETOWN EA -



Quick Links to
Accompanying
Reports and
Supplementary
Materials:

Abortion as Health Care

Critiques of Abortion
Criminalization

Executive Summary

Definitions

Policy Considerations

Acknowledgements:

This resource was prepared by
the O'Neill Institute for National
and Global Health Law and the
State Innovation Exchange (SiX).
Support was provided in part

by the Robert Wood Johnson
Foundation. The views expressed
do not necessarily reflect those

of the Foundation.

Regulation of Religious Refusals

for Abortion Care

Table of Contents

1. Introduction
2. Calls for Regulating the Exercise of Religious Refusals
3. United States Religious Refusals in Global Context

4. Religious Refusals Under International
Human Rights Law

a. Universal Human Rights System

5. Limitations on the Exercise of Religious Refusals
a. Individual Subjects
b. Institutional Subjects

c. Circumstances

6. Obligations Related to Exercise of Religious Refusals
a. Referral
b. Registration, Presentation, and Notification Requirements

c. Adequate Services at the Institutional Level

7. Toolkit for Strengthening the Regulation of Religious
Refusals in the United States

a. Policy Proposals

b. Additional Resources

Beyond Borders | Regulation of Religious Refusals for Abortion Care

12
12
14
16

18
18
20
21

22
22
22

2


https://sixrepro.org/resource/abortion-as-health-care-report/
https://sixrepro.org/resource/critiques-of-abortion-criminalization-report/
https://sixrepro.org/resource/critiques-of-abortion-criminalization-report/
https://sixrepro.org/resource/global-legal-comparison-executive-summary/
https://sixrepro.org/resource/global-legal-comparison-definitions/
https://sixrepro.org/resource/global-legal-comparison-policy-considerations/

1. Introduction

“Religious refusals” are carve-outs from current laws, policies, or standard practices
that enable certain people or entities to be exempt from a law if adhering to it would
violate their religious or moral/conscience beliefs.? In the health context, such refusals
can arise at various levels of the health system, from the individual to the administrative
and the institutional — as well as in judicial systems.

Religious refusals can impact a wide range of health services. Despite their sometimes broad applicability, religious
refusals are most commonly evoked in the context of sexual and reproductive health. The Ethical and Religious Directives
(ERDs), which guide Catholic health facilities and Catholic health professionals working in other settings, have prohibited
arange of reproductive health services (e.g., contraception, sterilization, tubal ligations, many infertility treatments, and
abortion®), as well as euthanasia or assisted suicide.” In 2023, the U.S. Conference of Catholic Bishops added gender-
affirming care to the list of prohibited health services, explaining that it does “not respect the fundamental order of the
human person as an intrinsic unity of body and soul, with a body that is sexually differentiated.”? While other religions

may inform the exercise of religious refusals, Catholic ERDs are particularly relevant, given that the Catholic Church is the
largest non-governmental provider of health care services in the world.

The United States has some of the strongest legal protections for religious refusals in the world, with relevant laws at
both the federal and state levels. Shortly after the Supreme Court established the federal right to abortion in Roe v.

Wade (1973), Congress enacted statutory protections for both individuals and entities who refuse to provide or assist in
abortion care and sterilizations for primarily religious reasons.® These include the Church, Coates-Snowe, and Weldon
Amendments — collectively known as the Federal Health Care Provider Conscience Protection Laws — which prohibit
recipients of certain federal funding from discriminating against individuals, institutions, and others that refuse to provide
or pay for abortion care or undergo related training.c Select provisions of the Affordable Care Act (ACA) also granted
certain protections for individuals, institutions, and health insurance companies that refused to provide or pay for
abortion care. In addition, 46 states have their own religious refusal laws that grant protections for individual providers
who refuse to provide abortions; 44 of those states also protect institutions that refuse to provide abortion care.*

When protections for religious refusals are broad and subject to limited regulation, as is the case in the United States,
they can undermine patients’ access to care, possibly putting their health in jeopardy and infringing on that patient's
rights to health and other related rights (autonomy, dignity, etc.). The failure to receive timely sexual and reproductive
health care affects all people. In particular, women, LGBTQ+ people, their families, and others who are disproportionately
affected by barriers to health care bear the heaviest burdens.

Human rights bodies and international organizations have weighed in on this tension, emphasizing the need for effective
regulations to ensure that religious refusals do not hinder access to sexual and reproductive health care. These
regulations can be framed as “limitations” on the right to religious refusals, and “obligations” that must be fulfilled to
receive the protections. In many countries, moreover, high courts and legislatures have adopted such regulations to
minimize the extent to which religious refusals affect patients’ access to essential health services.

a While this definition of religious refusals could encompass carve-outs whereby the law protects health care providers whose beliefs require them to provide abortion care in
violation of abortion bans or restrictions, religious refusal laws are, by and large, designed or applied asymmetrically to protect providers who refuse to provide abortion care
under circumstances where it is legal.

b Thisincludes abortion in cases of rape, extrauterine pregnancy, and when the pregnancy jeopardizes the pregnant person's life or health.

¢ The Church Amendments prohibit discrimination against any physician or other health care personnel, "because he performed or assisted in the performance of a lawful
sterilization procedure or abortion, because he refused to perform or assist in the performance of such a procedure or abortion on the grounds that his performance
or assistance in the performance of the procedure or abortion would be contrary to his religious beliefs or moral convictions, or because of his religious beliefs or moral
convictions respecting sterilization procedures or abortions.” Church Amendments, 42 U.S.C. § 300a-7.
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This report analyzes how
human rights bodies,
international organizations, and
decision-makers around the
world have regulated religious
refusals, primarily for abortion
care, in light of their ability

to affect patients’ access to
care. While not intended to

be comprehensive, the report
seeks to bring greater visibility
to many of the approaches
taken and arguments relied on
in different parts of the world.

Part 2 outlines the limitations and challenges associated
with the unregulated exercise of religious refusals, as
identified by experts from various disciplines.

Part 3 briefly situates United States religious refusal laws in
a global context, comparing them to corresponding laws in
other countries.

Part 4 lays out the relevant human rights principles,
describing how human rights bodies and international
organizations have assessed and provided
recommendations on religious refusals.

Parts 5 and 6 highlight the most common religious refusal
regulations that human right bodies recommend and that
countries around the world adopt, whether limitations or
obligations.

Part 7 offers policy messages and additional resources
for advocates and decision-makers in the United States
seeking to integrate these arguments and approaches into
their local law and policy reform efforts.
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2. Calls for Regulating the Exercise of Religious Refusals

The term “conscientious objector” has a long history of describing those who refuse to
perform military service out of a moral sense of right and wrong.® Following World War
I, several countries provided legislative or constitutional protections for conscientious
objection.t Similarly, newly formed human rights bodies recognized their relation to the
right to the freedom of conscience, religion, belief, and thought under the Universal
Declaration of Human Rights, and subsequently the International Covenant on Civil and
Political Rights.” Over time, the terms “religious refusals” and “conscientious objector”
have been extended to apply to the health care context. In these instances, health care
providers refuse to provide care that is both legal and within the current standard of

practice due to their religious or moral beliefs.®

Notably, religious refusals bear vastly different
considerations and consequences in the health care
context compared to those in the military context.® For
one, entering a particular health profession involves

a higher degree of choice than military conscription.
Secondly, religious refusals in the health care context
“cannot be framed solely as an issue of individual rights
or beliefs because it always affects someone else's
health or access to care."’® Refusing to provide health
services to a patient based on one's own convictions
undermines the patient-provider relationship by allowing
them to prioritize their personal beliefs ahead over their
patient's needs. This refusal directly impacts patients'
access to care, putting their health in jeopardy and
infringing on their rights to autonomy, dignity, health, and
more.

Various international health organizations and experts
have weighed in on the need for effective regulation

of religious refusals related to the provision of sexual
and reproductive health services. The World Health
Organization (WHO), International Federation of
Gynecology and Obstetrics (FIGO), and leading ethicists
are among those who have weighed in. In its Abortion
Care Guideline (2022), the WHO recognizes that
religious refusal of abortion care imposes a barrier to
access to safe and timely care, resulting in violations

of human rights and an increase in women seeking
unsafe abortion.”” The guideline emphasizes that, under
international human rights law, States allowing religious
refusals for abortion must “regulate the exercise of
conscientious objection in a way that reflects best
international clinical practice, protects abortion seekers,

and ensures that provider refusal does not undermine or

hinder access to quality abortion care."?

In their Ethics and Professionalism Guidelines, FIGO
states that "[a]ll obstetrician-gynecologists have

the professional responsibility to see to it that all

of their patients receive clinical management to

which the patient has consented. All conscientious
objections to treating a patient are secondary to this
professional responsibility.”" It further provides that
"[a]ll obstetrician-gynecologists have the professional
responsibility to abide by scientifically and professionally
determined definitions of reproductive health services,
and to exercise care and integrity not to misrepresent
or mischaracterize them on the basis of personal
beliefs.""* FIGO has further stated that, “whenever the
exercise of conscientious objection results in delays,
increased burdens for women and girls, or no access
at all, it should no longer be accepted as conscientious
objection but defined as an unjustified denial of health
services."®

Denying or restricting access

to reproductive health care,
including through the abuse of
religious refusals, can result in
violations of the rights to life,
health, privacy, equality, physical
and mental integrity, and freedom
from torture or ill-treatment.

—Working Group on
discrimination against
women and girls
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"[W]heneverthe exercise of Where permitted at the institutional level, religious
conscientious objection results refusals result in even greater burdens on access to

in del . d burd f care and greater breaches of the duty to care for and
In delays, Increase urdens ror provide patients with all relevant clinical options.?'

women and girls, or no access at all, Ethicists have argued that hospitals are buildings and
it should no longer be accepted as do not have a conscience; recognizing them as such
conscientious objection but defined erodes the conscience of individual providers who

would otherwise be willing to provide the particular

as an unjustified denial of health service under their own personal morals.? This is

services.” especially relevant given that, as interdisciplinary
research has pointed out, religious refusal laws “fail to
—FIGO Ethics and Professional protect providers whose faith requires them to provide
Guidelines comprehensive care,” including abortion care.?® The

distinctions between religious refusals at the individual

and institutional levels are explored in Part 5
Leading ethicists have also weighed in on the tension
between religious refusals as an exercise of the right to
freedom of thought, conscience, or religion — as well
as the burden they can place on patients' access to
health care and related rights.'® At the individual level,
allowing health care professionals to refuse to provide
care based on religious or moral convictions aims to
protect their moral integrity and act within the bounds
of their individual conscience.’” However, providers’
duty to their patients does not simply evaporate in the
face of religious refusals. As stated by ethicist Alan
Cribb, “[w]e may exercise conscientious objection to
involvement in certain activities — but surely we cannot
entirely float above the network of obligations in which
we have immersed ourselves."'® Further, public health
researchers have examined the misuse of religious
refusals, particularly in the context of abortion, where
abortion care is refused for reasons unrelated to religion
or morals, including “fear of experiencing discrimination
if [the health care provider] perform[s] legal abortions or
for other personal reasons that do not constitute genuine
conscientious objection.”” In practice, the exercise of
religious refusals shrinks the pool of providers, resulting
in delays and stigmatizing care.?®

d "Physicians have stronger obligations to patients with whom they have a patient-physician relationship, especially one of long standing; when there is imminent risk of
foreseeable harm to the patient or delay in access to treatment would significantly adversely affect the patient's physical or emotional well-being; and when the patient is not
reasonably able to access needed treatment from another qualified physician.” AMA Code of Ethics, Opinion 1.1.7 Physician Exercise of Conscience. https://code-medical-ethics.
ama-assn.org/ethics-opinions/physician-exercise-conscience.
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3. United States Religious Refusals in Global Context

Countries have adopted various legal and regulatory approaches to religious refusals.
Overall, there is a strong trend in explicitly allowing religious refusals in abortion care, with
87 countries allowing it.2* Some of these refusal laws apply to all sexual and reproductive
health services (or even more broadly), but are more commonly triggered by refusals to
provide abortion; others are specific to abortion. Only three countries (Ethiopia, Finland,
and Sweden) have laws that explicitly prohibit religious refusals for abortion care.?

Itis far less common for countries to extend their religious refusal laws to a broader range of health services than itis to
apply to a specific type of care or service. States in the United States that have expanded their protections to apply to
nearly all types of health care, such as Florida and Montana, are outliers globally.?¢ Florida, for example, enacted a law in
2023, stating that a "health care provider or health care payor has the right to opt out of participation in or payment for
any health care service on the basis of a conscience-based objection."?’

Among the 87 countries allowing religious refusals for abortion, the provisions appear in general laws, health laws,
employment laws, abortion laws, as well as in health care regulations, protocols, and directives, or through judicial
precedent. Provisions vary by: the scope of their protection (e.g., freedom from punishment under the law or retaliation
from an employer); who is protected (e.g., individual physicians, nurses, institutions, etc.); the services covered (e.g., the
abortion, pre- or post- care); as well as the steps that an objector must take to receive the relevant protections.

GLOBAL MAP
OF NORMS
REGARDING
CONSCIENTIOUS
OBJECTION TO
ABORTION

Ramon Michel, A y Repka, D. ,y
Global Map of Norms regarding /
Conscientious Objection to
Abortion. REDAAS & Ipas. 2022
n Unlimited Limited n Ban No
Recognition Recognition Recognition
Countries in this category are those that, Countries in this category are those that, Countries in this category are those that, Countries in this category are those that
under their main regulation regarding under their main regulation regarding CO explicitly ban CO in abortion care. neither recognize nor explicitly ban CO.
CO or in their set of regulations, do not or in their set of regulations, contemplate
contemplate limits to exercising CO. a limit to exercising CO.
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Regulation of religious refusals can be characterized

as "limitations” on the right to religious refusals and
"obligations” that must be fulfilled to receive the
protections. Of the 87 countries with religious refusal
clauses for abortion, the large majority — 74 countries
— include some form of limitation.?® Only four countries
explicitly allow religious refusals to abortion at the
institutional level (Chile, France, United States, and
Uruguay).? Fifty-seven countries prohibit a provider
from exercising conscientious objection when the
patient is experiencing a medical emergency.®® This
limitation exists in at least nine states in the United
States but is complicated by evolving federal case law.®"

In terms of obligations, 33 countries require the
objecting provider to refer the patient to another
provider who can care for them; 29 countries require
the objecting provider to inform the patient of

their objection.?? In the United States, only lllinois

and Louisiana have similar referral and notification
requirements.® Even where strong limitations and
obligations are in place, frequent and widespread use of
religious refusals at the individual level can significantly
impact patients’ access to abortion care. Twenty-six
countries have an institutional procedural obligation

to address this, requiring health institutions to, for
example, have a minimum number of willing providers,
maintain a database of willing providers, or have a

plan to refer patients to other facilities where they can
receive abortion care.®* While a few states have referral
requirements in place,® the United States is generally
less likely to require a minimum number of willing
providers or willing provider databases.

Meanwhile, 13 of the 87 countries with religious refusal
laws do not attach any limitations or obligations to their
religious refusal laws, including the United States.
Ninety countries do not have a law that explicitly
recognizes or bans religious refusals. While this lack
of regulation or legal clarity can contribute to barriers
to sexual and reproductive health care, it is important
to recognize that health care providers and institutions
in these settings are still bound by professional duties,
and countries are bound by the human rights treaties to
which they are parties.
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4. Religious Refusals Under International

Human Rights Law

Certain actors have tied religious refusals to the right to freedom of thought, conscience,
and religion, as outlined in Article 18 of the International Covenant on Civil and Political
Rights (ICCPR), under international human rights law.3” However, human rights bodies
have never interpreted Article 18 as imposing a positive obligation on countries to
recognize a right to conscientious objection in the context of health care. Several human
rights bodies at both the universal and regional levels have emphasized that human
rights law requires States to protect patients’ access to health care through regulatory

measures addressing religious refusals.

ARTICLE 18 ICCPR

Everyone shall have the right to
freedom of thought, conscience
and religion. This right shall include
freedom to have or to adopt a
religion or belief of his choice, and
freedom, either individually or in
community with others and in public
or private, to manifest his religion

or belief in worship, observance,
practice and teaching.

No one shall be subject to coercion
which would impair his freedom to
have or to adopt a religion or belief
of his choice.

Freedom to manifest one's religion
or beliefs may be subject only to
such limitations as are prescribed

by law and are necessary to protect
public safety, order, health, or morals
or the fundamental rights and
freedoms of others.

a. Universal Human Rights System

According to the Human Rights Committee (HRC,

which monitors compliance with the ICCPR) “the right

to freedom of thought, conscience and religion (which
includes the freedom to hold beliefs) (...) encompasses
freedom of thought on all matters, personal conviction
and the commitment to religion or belief, whether
manifested individually or in community with others.”* The
HRC recognized that the freedom of thought, conscience,
religion, or belief differs from freedom to manifest religion
or belief. While no limitations are permissible on the
freedom of thought and conscience, or on the freedom to
have or adopt a religion or belief of one's choice, Article
18.3 permits restrictions on the freedom to manifest
religion or belief if limitations are prescribed by law and are
necessary to protect public safety, order, health or morals,
or the fundamental rights and freedoms of others.®

In a 2019 general comment on the right to life, the HRC
stated that "States parties may not regulate pregnancy
or abortion ... in a manner that runs contrary to their
duty to ensure that women and girls do not have to
resort to unsafe abortions, and they should revise their
abortion laws accordingly."*® This expressly includes laws
surrounding conscious protections.

UN treaty monitoring bodies have raised concern on
the impact of religious refusals on access to sexual

and reproductive health care. For example in 1999,

the Committee on the Elimination of Discrimination
against Women (CEDAW Committee, which interprets
the Convention on the Elimination of Discrimination
Against Women) recognized the “discriminatory” nature
where States enable health providers to refuse to
provide certain reproductive health services for women
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based on conscientious objection — in violation of the
right of non-discrimination.*’ The CEDAW Committee
underscores that failures to adequately regulate religious
refusals also constitute a violation of Article 12 of the
Convention on the right to health, including reproductive
health, which can lead to increased maternal mortality
and morbidity.*?

In a 2013 general comment, the Committee on the
Rights of the Child (CRC Committee, which interprets the
Convention on the Rights of the Child) stated that "States
should ensure that adolescents are not deprived of any
sexual and reproductive health information or services
due to providers' conscientious objections."*

In 2016, the Committee on Economic, Social and Cultural
Rights (ESCR Committee) emphasized that States must
regulate religious refusals and conscientious objections
so that they do not impede the fulfillment of individuals’
rights to sexual and reproductive health services.** The
ESCR Committee has applied the "AAAQ" framework to
the right to sexual and reproductive health services as part
of the right to health — meaning that States are obligated
to meet four essential elements: availability, accessibility,
acceptability, and quality.*> Regarding availability, the ESCR
Committee stated, "Unavailability of goods and services
due to ideologically based policies or practices, such as
the refusal to provide services based on conscience, must
not be a barrier to accessing services."®

UN Special Procedures have also weighed the impact

of religious refusals on human rights. In 2011, the UN
Special Rapporteur on the Right to Health recognized
how religious refusals can make legal abortion
inaccessible.*’ In 2020, the UN Special Rapporteur

on Freedom of Religion or Belief similarly recognized

how religious refusals impede access to abortion

and contraception and that international law offers

no protection for manifestations of belief that deny

the rights of others.*® The report highlights how 87%

of medical providers refused to provide abortion in
Uruguay, as well as instances in the United States

and South Africa where religious refusal laws enabled
individuals to refuse to provide various services to
LGBTQ+ persons.* It was thus recommended that States
“[elnsure that legal protections for individuals to manifest
their religion or belief, such as in health-care settings,

do not have the effect of denying women, girls or LGBT+
persons the right to non-discrimination or other rights.”°

In 2024, the Working Group on discrimination against
women and girls (Working Group) provided key
considerations on the impact of conscientious objection
to abortion.’” The Working Group highlighted various
concerning trends in religious refusals and found that
infringements on women'’s lives, health, autonomy,
agency, and human rights law requires that the legal and
ethical limits of religious refusals be clearly defined and
regulated across health care settings.

“States have due diligence
obligations to ensure that health-
care providers fully respect women's
and girls’ sexual and reproductive
health rights, and must take all
measures necessary to create an
environment that facilitates the
fulfilment of those responsibilities
and promotes respect for those
rights. In States that permit
conscientious objection, the State
has an affirmative obligation to
ensure that the invocation of
conscientious objection by health-
care providers does not infringe
upon the sexual and reproductive
health rights of women and girls.
Everyone seeking reproductive
health care must be able to access
such care without delay or judgment,
in full exercise of her human rights."s2

—Working Group on discrimination
against women and girls

The Working Group also provided several specific
recommendations on setting limitations and obligations
on religious refusals that are discussed in Part 4b.
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b. Regional Human Rights System

In the European human rights system, both the European
Court of Human Rights and the European Committee

of Social Rights have held that States are not required

to provide a right to conscientious objection in health
care settings, either under the European Convention on
Human Rights or the European Social Charter.5® However,
when States do provide such a right, they are obligated
under both instruments to ensure that religious refusals
do not prevent patients from timely and effective access
to health services, including lawful abortion.

Similarly, in the African human rights system, General
Comment 2 on Article 14 of the Maputo Protocol on

the Rights of Women in Africa recognizes that where
providers invoke religious refusals, States must ensure
that women continue to have access to timely abortion
care.> The African Commission on Human and Peoples’
Rights states that "States parties should particularly
ensure that health services and health-care providers
do not deny women access to contraception/family
planning and safe abortion information and services
because of, for example, requirements of third parties or
for reasons of conscientious objection."® As discussed
below, the Commission also recommends that religious
refusals be limited to only those providers directly
involved in abortion care and cannot be invoked in health
emergencies.

In 2011, the Inter-American Commission on Human
Rights (IACHR) issued a report recognizing that a
health care professional may refuse to provide medical
services, such as those related to “family-planning
methods, emergency oral contraception, sterilization,
and legal abortion, where the refusal is based on one’s
own convictions.®® Conscientious objection cannot be

used as “"a mechanism for discrimination and the violation

of women's fundamental rights.”*’

In short, there is wide consensus
among human rights bodies at the
regional and universal levels that,
when States permit religious refusals
to provide sexual and reproductive
health care, it is imperative, under
international human rights law and
professional medical ethics, that they
be well-regulated in light of patients’
rights and interests.
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5. Limitations on the Exercise of Religious Refusals

There is broad consensus on the need for clear, explicit regulations that impose limits on
religious refusals to ensure that access to services is not obstructed.

THREE COMMON LIMITATIONS ON
RELIGIOUS REFUSALS

Limits on the types of individuals
that can invoke religious refusals —
from health care providers directly
involved in the particular services, to
others more tangentially involved

Limits on whether an institution can
invoke a religious refusal on behalf
of all employees, such that no one
employed by the institution can
provide the particular service

Limits on whether religious refusal
can be invoked in circumstances
where the patient is experiencing an
emergency, such that their health or
life is in danger

a. Individual Subjects

Aligning with recommendations from various UN
special procedures and treaty-monitoring bodies, the
Working Group stressed that “any human rights-based
approach for States wishing to permit the exercise of
conscientious objection requires narrowly defining
individual health-care providers' ability to invoke
conscientious objection.”*® The UN Special Rapporteur
on the Right to Health has stated that “conscientious
objection laws create barriers to access by permitting
health-care providers and ancillary personnel, such

as receptionists and pharmacists, to refuse to provide
abortion care, information about procedures and
referrals to alternative facilities and providers.”® The
UN Special Rapporteur on the Right to Health has thus
recommended that States “[e]nsure that conscientious
objection exemptions are well-defined in scope and well-
regulated in use."®® Where religious refusals are allowed,
they should be limited to providers directly involved

in the service to help preserve access to sexual and
reproductive health care.

In the United States, at the federal level, the Church
Amendments establish that:

“"No individual shall be required to
perform or assist in the performance
of any part of a health service
program or research activity funded
in whole or in part under a program
administered by the Secretary

of Health and Human Services if

his performance or assistance in
the performance of such part of
such program or activity would be
contrary to his religious beliefs or
moral convictions."®’
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Since the early 2000s, the types of individual health care
providers protected under the Church Amendments
have depended on rulemaking by the Department of
Health and Human Services (HHS). For example, under
the Trump administration in 2019, HHS expanded the
scope of people protected under the statute by defining
"assist in the performance” as taking an action “that

has a specific, reasonable and articulable connection

to furthering a procedure."®? This broadened definition
extended beyond those who directly participate to
encompass those carrying out other activities, such as
providing information, scheduling services, or cleaning
tools related to procedures like abortion.®® Notably,
three federal district courts struck down the 2019 rule,
and in 2024, the Biden administration implemented a
new rule that essentially restored the narrower scope

of people protected under federal conscience laws.
However, it remains unclear whether the second Trump
administration will attempt to alter the rule once again.®

At the state level, among the 45 states with laws that
allow religious refusals to provide abortion, 42 of them

explicitly allow persons who are not medical providers to
refuse to participate in an abortion.%

At the country level, there is variation among the laws
that limit individuals’ ability to exercise religious refusals.
The Working Group noted in their report that only nine
countries explicitly restrict religious refusals to those
who are directly involved in abortion. Comparatively,

41 countries allow any health care provider to invoke a
religious refusal to abortion, without consideration to
their proximity or level of involvement in the service.® In
some settings, religious refusals are invoked by those
beyond health care providers, such as administrative
personnel or judges.

For example, in Argentina, Law No. 27.610, which came
into force in January 2021, stipulates that only health
professionals who intervene directly in the interruption of
pregnancy have the right to exercise religious refusal.®’
Under the law, exercising religious refusal should be
explicit and timely and does not cover professionals that
participate in preparatory or post-abortion care.

Courts have played a crucial role in establishing the scope of religious refusals. For example,

in Colombia, its approach has not been legislative but rather through several rulings from the

Constitutional Court (decisions C-355 (2006),%¢ T-209 (2008),%° T-946 (2008),7° and T-388 (2009)).™

These various decisions have established a number of key principles surrounding religious refusals.

In 2009, the Court recognized the right to conscientious objection and that it is possible to exercise it
against the practice of providing abortion care.’”? To strike a balance with reproductive and other rights, the Court limited
who can exercise the right of conscientious objection: only the persons directly involved in the procedure are entitled
to this right; as a result, personnel who perform administrative functions cannot be objectors, nor "whoever or whoever
carries out the medical activities preparatory to the intervention” nor “whoever or whoever is in charge of the activities
subsequent to the intervention.””® In addition, these decisions excluded judicial officers from being able to exercise
conscientious objection, since their sole function is to resolve the issues presented to them by applying the legal

framework and not their own conscience.”

By limiting religious refusals to those directly involved in providing abortion care and excluding administrative

personnel, judges, and others, Colombia’s Constitutional Court sought a balanced approach for health care systems to
accommodate both providers’ objections and patients’ access to legal care. While the Court's guidelines have not been
codified into law, they have been encompassed in various resolutions, guidelines, and protocols surrounding abortion.”®
Further, inits 2011 report, “Access to Information on Reproductive Health from a Human Rights Perspective,” the IACHR
acknowledged several important factors from Colombia's decisions, including that religious refusals apply only to direct
providers and not to administrative personnel.”® Such limitations are essential in ensuring that religious refusals do not
“constitute a mechanism for discrimination and the violation of women's fundamental rights."””

In Mexico, a 2018 amendment to the General Health Law explicitly introduced religious refusals in

the health care context to the federal legal framework. This amendment introduced article 10bis,
which broadly established the right of “medical and nursing” personnel to "exercise the conscientious
objection” and excuse themselves of participating in the “provision of the services established” in the
General Health Law.”® Subsequently, in 2021, the Supreme Court issued a ruling that declared this amendment invalid.
In its decision, the Court considered that article 10bis “hinder[ed] the availability of the right to health"’® and that the
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unlimited use of conscientious objection carries a high risk to sexual and reproductive rights.®° As a result, the Mexican
Supreme Court invalidated Article 10bis and urged the federal Congress to regulate religious refusals “urgently and with

priority."8’

At the same time, the Court listed several guidelines that for the federal legislature to consider when regulating religious
refusals in the health legal framework, such as only health care professionals who are directly participating in the health
care procedure should be able to raise a religious refusal claim.®? While Congress has yet to adopt a new framework® for
religious refusals, some Mexican states have adopted the Court's guidelines.

In May 2023, Spain's Constitutional Court issued a decision interpreting the country’'s abortion law,

which allows for abortion through the 14th week — specifically its provision on religious refusal available

to "health care providers directly involved in voluntary termination of pregnancy.”®® While the Court

upheld a right to religious refusal, the Court strictly interpreted it. While the Court upheld a right to
religious refusal, the Court strictly interpreted it. The Court stated:

“The only actions that can be exempted from the legal duty because they are covered by conscientious objection are

direct clinical interventions, not other auxiliary, administrative or instrumental support actions carried out by professionals

who, moreover, do not need to know the nature and circumstances of the clinical intervention in question. It is precisely
with regard to these direct clinical interventions that it should be noted that there may be situations of emotional conflict
(due to ideological or moral convictions) that justify the health professional’s withdrawal from an intervention that is, in
general, a legal imperative. Beyond these cases, conscientious objection would not only lack a constitutional basis, but
would also put at extreme risk the effectiveness of the healthcare provision under consideration."®*

Alternatively, some countries' laws explicitly allow those
beyond direct providers to exercise religious refusals.
For example, in Chile, Article 119 of the Health Code
regulates religious refusals in the context of voluntary
termination of pregnancy.® This legal provision
establishes that "the surgeon required to terminate a
pregnancy,” as well as "other personnel responsible for
performing their duties within the operating room during
the intervention,” can refrain from carrying out their
duties if they express their conscientious objection in
advance.®

b. Institutional Subjects

Various federal statutes protect institutional religious
refusals in the United States. The Church Amendments
(1974) prohibit public officials and authorities from
requiring recipients of certain federal funding, including
individuals and hospitals, to provide or make their facilities
available for abortion or sterilization when the recipient
has a religious or moral objection. They also forbid relevant
hospitals from conditioning employment on whether a

provider is willing to provide an abortion or sterilization.
The Coates-Snow Amendment (1996) provides that the
federal government and any state or local government
that receives federal funding cannot subject “any health
care entity” to discrimination on the basis that the entity
refuses “to undergo training in the performance of
induced abortions, to require or provide such training, to
perform such abortions, or to provide referrals for such
training or such abortions."®” The Weldon Amendment
(2005) requires that no HHS appropriation funds be made
available to federal agencies or programs, or state or local
governments that discriminate against any institutions or
individuals based on refusal to provide, pay for, provide
coverage of, or refer for abortions.®®

At the state level, 41 states have laws that explicitly allow
a medical institution to refuse to participate in abortion.®®
Further, a 2024 report on Catholic hospitals found that
35 states provide liability shields to hospitals, meaning
that patients harmed by the hospital's refusal to provide
abortion cannot sue the hospital under state law, despite
the fact that abortion remains broadly legal in 25 of
those states.?® Sixteen states prohibit lawsuits against
hospitals for refusing to perform sterilizations.®’

e Although the Chamber of Deputies approved reforms to the General Health Law regarding conscientious objection in October 2023, the legislative process remains unfinished,

with the initiative currently pending in the Senate.

f Some states that have provisions on conscientious objection in their local health law are Baja California, Baja California Sur, Colima, Ciudad de Mexico, Hidalgo, Jalisco, and Sinaloa.
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Notably, institutional refusals are common in the

United States, even beyond Catholic hospitals. For
example, a 2021 report characterized strict limits on
providing abortion as “ubiquitous” at Baptist hospitals
and Protestant-affiliated facilities in southern states.®?
Even where hospitals and facilities are no longer owned
by religious institutions, they have frequently retained
religion-derived policies (e.g., refusals to provide
abortion) for various reasons, including rules on how
board of trustee members and others in positions

of authority are nominated. Furthermore, religious
institutions have also expanded their reach by requiring
physicians in group and private practices to abide by

institutional religious restrictions to be part of their larger

health systems.

Drawing from case law and academic literature,
scholars have synthesized six reasons why religious
refusals should not be allowed at the institutional
level, encompassing human rights as well as ethical
justifications:

1. Institutions lack a conscience

2. Institutional religious refusals
undermine access to health services

3. Institutional religious refusals
undermine individuals' moral agency

4. Institutional religious refusals violates
the rights of health care personnel

5. The nature of religious refusals are
tied to a procedure performed by an
individual, not by an institution

6. Institutions have assumed obligations
by offering health services, to which
religious refusals run contrary®?

There is widespread agreement across human

rights bodies that religious refusals must be limited

to individuals based on their personal, deeply held
convictions — and not afforded at the collective

or institutional level. The Working Group states

that institutional conscientious objection must be
impermissible, noting how it “may undermine the goals
of public funding, adversely impacts patient well-
being, compromises medical professionalism and can
be used to discriminate against patients,” and that it
also "significantly restrict[s] the availability of abortion
services on a broader scale, constituting a systemic

denial of the right to equality and sexual and reproductive

health rights."**

Regional human rights bodies affirm this limitation. The
African Commission on Human and Peoples’ Rights

has provided that religious refusals apply to providers
directly involved, not to institutions.®® The Inter-American
Commission on Human Rights has stated that religious
refusals are “an individual, not an institutional or
collective, decision."*® The European Committee of Social
Rights has recognized how institutional conscientious
objection constrains individual providers' freedom of
conscience of within the objecting institution, forcing
them to align with the objection even against their

own moral convictions, which can ultimately resultin
discriminatory treatment.®’

Eighty-three out of the 87 countries with laws
recognizing religious refusals prohibit institutions from
exercising it.°® For example, in Argentina, under Law No.
27.610 and a 2021 Protocol for Comprehensive Care for
People with the Right to Interrupt their Pregnancy from
the Minister of Health, institutions in both the private
and public sectors must be able to provide abortions;
religious refusals cannot be exercised at the institutional
level.® If an institution does not have professionals

to carry out an abortion due to the individual right

of conscientious objection being exercised, it must
anticipate and arrange a referral to a similarly-qualified
health provider that provide the service. The country's
law further establishes that the costs associated with the
transfer should be covered by the referring institution.’®

At the judicial level, the high court decisions from
Colombia and Mexico also restrict institutional religious
refusals. In its 2009 decision, Colombia’'s Constitutional
Court provided that "[t]he human right to respect for
conscience is a right enjoyed by natural human beings,
but not by institutions such as hospitals,” thus forbidding
institutional religious refusals.’ In the 2021 decision
from Mexico's Supreme Court, the guidelines stipulated
that “[t]he right to conscientiously object is personal,
and no institutional CO can be invoked by health care
institutions."102

Aside from the United States, only three countries —
Chile, France, and Uruguay - explicitly allow for religious
refusals at the institution level.

For example, in Uruguay, the scope of religious refusals

is regulated by Law 18.987 and Regulatory Decree
375/2012. The law recognizes an individual right to
“conscientious objection” and a collective right to
“"ideological objection,” which encompasses the right of
private medical institutions to raise institutional objections
and refuse abortion care.'®® The law fails to impose

any limits on its exercise, accountability mechanisms,

or measures to ensure the adequate provision of the
services in cases of institutional objections.’** The CEDAW
Committee in both 2016 and 2023 has recognized the
barriers to abortion arising from Uruguay's lack of limits on
religious refusals, particularly in rural or remote areas.'®
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In Chile, Law No. 21.030 established the legal framework
permitting religious refusals to abortion by private
institutions.'®® However, the original bill approved by
Congress included an express clause prohibiting
institutional conscientious objection. In 2017, the
Constitutional Court modified the text approved by
Congress, removing the phrase “in no case” from the
original language of "“in no case [religious refusal]l may be
invoked by an institution.”’%” This amendment resulted

in the broad legalization of institutional religious refusals
in Chile. The Ministry of Health subsequently issued a
regulation that prohibited public institutions, as well as
private institutions that receive public funding to provide
obstetric and gynecologic services, from exercising
religious refusals.? However, in 2019, the Constitutional
Court declared the restriction on private institutions
unconstitutional, thus enabling all private institutions —
including those that receive public funding — to exercise
religious refusals.’%®

The Working Group addresses the issue of private
hospitals and institutional refusals in their report, stating
that, “[p]rivate hospitals often receive public funding

and may be the only providers of health services in
certain areas. The partial or total privatization of public
services does not exempt the State from its international
legal obligation to ensure non-discriminatory access to
health-care services. States must prohibit the practice of
institutional conscientious objection (including de facto
institutional conscientious objection), to comply with their
obligations to ensure equal access to health services."'%

In many countries, “de facto” institutional refusals have
become pervasive, even where national laws prohibit
institutions from refusing to provide abortion based on an
institution’s asserted religious beliefs.'° This is especially
prevalent in private faith-based or religious hospitals that
continue to assert the refusal at the institutional level
despite a law prohibiting it, or engage in hiring practices
that result in high numbers of individual employees
seeking refusals. Even in jurisdictions where hospitals are
under alegal obligation to ensure a sufficient number of
willing providers, additional challenges remain, such as
claims of religious discrimination in hiring."

c. Circumstances

In the United States, among the 45 states with laws
permitting individuals to exercise religious refusals

in abortion care, only nine carve out an exception for
medical emergencies. Of those nine states, exceptions

extend to only life endangerment in four states, serious
health risks in four states, and any health risk in one
state.’’? Among the 41 states with laws permitting
religious refusals for abortion at the institutional level,
only three include an exception for life endangerment
and five include an exception for serious health risks."®

At the federal level, the Emergency Medical Treatment
and Active Labor Act (EMTALA) arguably limits religious
refusals for obstetric care in cases of a medical
emergency. EMTALA requires participating emergency
rooms to provide stabilizing care, including abortion,

to patients during obstetric emergencies. However,

the particular state's civil liability law may limit EMTALA
by immunizing the institution from liability in cases of
religious refusal.'* Moreover, the Trump administration
dismissed a lawsuit brought by the Biden administration
challenging Idaho's broad abortion ban as a violation

of EMTALA, given that it lacked a health exception —
signaling that the Trump administration will not enforce
EMTALA in cases where abortion constitutes necessary
stabilizing care."’® Many scholars view EMTALA a well-
established exception to federal protections for religious
refusals; however, whether courts will uphold this
interpretation is currently unclear.'® How courts rule in a
similar, pending lawsuit brought by a private health care
system may be instructive.’”

Globally, there is also broad consensus that religious
refusals to sexual and reproductive health care should
not be available under circumstances where the patient
is in a medical emergency, such that their life or health
would be jeopardized if they do not receive that care.
Notably, the Human Rights Committee has made clear
that measures regulating the voluntary termination

of pregnancy must not violate the right to life of the
pregnant person.''® Under circumstances where “the
life and health of the pregnant woman or girl is at risk,
or where carrying a pregnancy to term would cause the
pregnant woman or girl substantial pain or suffering,”
States are obligated to provide access to safe and legal
abortion; conscientious objection must not impose a
barrier to care in these circumstances.™®

Similarly, the ESCR Committee has stated that “States
must appropriately regulate [religious refusals] to ensure
that ... it does not inhibit the performance of services

in urgent or emergency situations.”'?° At the regional
level, the African Commission provides that “the right to
conscientious objection “cannot be invoked in the case
of a woman whose health is in a serious risk, and whose
condition requires emergency care or treatment."'?’
FIGO further recommends, and the Working Group
affirms, that States “[t]rain and sensitize providers about

g Decree with the Force of Law No. 36 of 1980 applies to agreements where a private organization, entity, or individual replaces the public health system in carrying out health
care-related tasks, such as health promotion, protection, recovery, or patient rehabilitation. These agreements allow private institutions to act on behalf of the State to provide
care to public health beneficiaries. Since these institutions are fulfilling a public function, they must comply with the same obligation as public health care providers and cannot
deny services based on religious beliefs. The logic was that, since these private institutions were contracted to replace the Health Service in providing care to public health
beneficiaries, they were subject to the same rules as public institutions and could not invoke conscientious objection.
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their obligations, including the duty to render care in
emergency situations and post-abortion care."'??

The Working Group recommends that, “States should ...
clarify that conscientious objection will not be permitted
in emergency situations."'?® The restriction on religious
refusals should be expressly provided; it is not enough
to rely on the general duties to care for patients during
emergencies to meet human rights obligations.

At the country level, prohibiting religious refusals in
cases of medical emergencies is the most common type
of limitation on religious refusals laws, with one study
finding that 57 countries include this limitation.'?* The
Working Group pointed to another study that found that
only 21 countries directly stipulate that providers must
provide abortion in medical emergencies where the life of
the pregnant person is threatened. Thus, despite being
the most common restriction, there are many variations
and gaps across countries' laws.'?®

Among countries with express limits on religious refusals
during medical emergencies, Zambia's Termination of
Pregnancy Act states that "no person shall be under

any duty, whether by contract or by any statutory or
other legal requirement, to participate in any treatment
authorised by this Act to which he has a conscientious
objection.""?6 However, this provision shall not “affect any
duty to participate in any treatment which is necessary to
save the life or to prevent grave permanent injury to the
physical or mental health of a pregnant woman."?’

In Costa Rica, the Executive Decree N° 42113-S

on the “Officialized Technical Norm for the Medical
Procedure Linked to Section 121 of the Criminal Code”
stipulates that, “[iln cases of obstetric emergencies,
[religious refusal] cannot be invoked when there is only
one available objecting health care professional in the
health care institution, since the paramount interest is
that of protecting the life of the woman."'?8 Similarly, in
Colombia, the Protocol for the prevention of unsafe
abortion provides that, in emergency situations, in which
there is imminent danger to the woman's life and there
is only one service provider, conscientious objection
cannot be claimed; the service must be provided in
compliance with the ultimate obligation to protect the
woman's fundamental rights.’?®

Inits 2021 decision, the Mexican Supreme Court
established that “[a conscientious objection] claim
cannot be invoked when the life or health of a patient is
atrisk, or when its exercise implies a disproportionate
burden for patients.”'*° Further, conscientious objection
cannot be used to delay or hinder the provision of health
care services.”®

As outliers to global trends, two countries — the
Philippines and Poland — have rolled back limitations
on the exercise of religious refusals in the context of
emergencies. In 2018, the Philippines’ Department

of Health repealed a 2016 prohibition on health care
providers from exercising conscientious objection to
denying post-abortion care to women experiencing
medical emergencies.'®? In Poland in 2015, the
Constitutional Court invalidated a provision that required
a physician invoking a religious refusal to provide

viable alternative options for the patient to access
abortion care.' In the process, the Court eliminated the
requirement that objectors ensure patients’ access to
abortion in cases of life-threatening emergencies.’ In
2024, the CEDAW Committee recommended that Poland
reintroduce the obligation that objectors refer patients to
alternative health providers and ensure “effective, timely
and accessible” abortion care.'s®
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6. Obligations Related to Exercise of Religious Refusals

The Working Group emphasizes that “any recognized approach to conscientious
objection is conditional on the State's ability to protect the rights of others, specifically
women and girls seeking to access sexual and reproductive health services."'*® Imposing
legal obligations on those seeking religious refusals is necessary for States to preserve

access to sexual and reproductive health care.

THREE COMMON LIMITATIONS ON
RELIGIOUS REFUSALS

Referral requirements, such that
the objecting provider must refer
the patient to a willing provider who
can give timely and adequate care

Presentation/registration
requirements, such that those
seeking to exercise religious
refusal must present their refusal
in a specified manner and, in some
cases, be entered into a database
maintained by their institution

Adequate services, such that
health care institutions must have
the capacity to provide adequate
services even where certain
providers may exercise religious
refusals at the individual level

a. Referral

In the United States, only two states (lllinois and
Louisiana) have referral requirements in cases where an
individual provider exercises religious refusal to provide
abortion.”™ lllinois also requires referral in cases of
institutional refusal.’®® There is no referral requirement
at the federal level; in fact, both the Coates-Snow and
Weldon Amendments prohibit recipients of certain
federal funds from requiring referrals for abortion care.
However, the lack of federal definition for “referral”
enables states to establish certain requirements to
help patients access abortion care in cases of religious
refusal (as mentioned above). Notably, the proposed
2019 rule, Protecting Statutory Conscience Rights in
Health Care; Delegations of Authority — finalized by
the Trump administration but struck down by courts

— would have set a broad definition for referral as the
"provision of information in oral, written, or electronic
form (including names, addresses, phone numbers, email
or web addresses, directions, instructions, descriptions,
or other information resources)."'3® Notably, this
definition could encompass the provision of accurate
and unbiased information by providers to patients
regarding their pregnancy options.'°

At the international level, the ESCR Committee has
stated that States’ human rights obligations surrounding
religious refusals include “requiring referrals to an
accessible provider capable of and willing to provide the
services being sought."’*! The Working Group provides
that,"[s]tate-sanctioned refusals to provide abortion
services based on conscientious objection must be
contingent on the provision of timely referrals, ensuring
that access is not compromised by delays or denials."42
This recommendation comes in light of concerning
trends where religious refusals have been used to deny
the sharing of information on abortion care, evenin
cases where abortion was necessary to save the life of
the pregnant person.
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Still, the Working Group has highlighted how “many
existing referral mechanisms have posed additional
barriers to accessing timely care, often requiring

patients to navigate a ‘circuitous and burdensome’
referral process."'* The resulting delays and difficulties
can push people past the legal limit for abortion care
where they live or later into the pregnancy than they had
desired, which can be accompanied by increased cost
and risk of complications. The UN Special Rapporteur

on the Right to Health has further highlighted how, even
where referrals are required under religious refusal laws,
marginalized women, such as low-income, young, and
displaced women, face greater difficulties in accessing
referrals.’ In light of these concerns, the Working Group
recommends that States clarify that religious refusals are
only permissible when followed by an effective referral —
and access — to an alternative provider.’

At the regional level, the European Court of Human Rights
in P. and S. v. Poland (2012) required Poland to balance
providers' right to religious refusals with patients'

right to access abortion "by making it mandatory for
such refusals to be made in writing and included in the
patient's medical record and, above all, by imposing

on the doctor an obligation to refer the patient to
another physician competent to carry out the same
service."" ¢ In its 2011 report, the IACHR stated that, if a
conscientious objection is raised, the patient must be
referred to another professional who is willing and able
to provide the services the patient is seeking,'¥” with
States required to "establish referral procedures, as well
as appropriate sanctions for failure to comply with their
obligation."™48

Referral requirements are the second most common
type of regulation on religious refusals, with 33 countries
imposing a duty on the objecting provider to refer the
patient seeking abortion care to another provider.'#°

In Argentina, Law No. 27.610 and the 2021 Protocol

for Comprehensive Care for people with the Right to
Interrupt their Pregnancy from the Minister of Health
establish that religious refusals must always be governed
by the principles of good faith and non-obstruction.s°
According to the Protocol, these principles require
professionals to:

1. Deliver all the necessary information about the
interruption of the pregnancy and about the referral
and avoiding re-victimization, blaming or signaling

2. Refer to a professional who is trained, available, and
able to carry out the practice in reasonable time

3. Make all the arrangements so that the intervention
effectively takes place and is carried out by the
professional to whom the pregnant person was
referred

According to the Constitutional Court of Colombia,
women denied abortion services on grounds of
conscience must be referred to physicians willing

and able to provide such care.’® Individual objecting
physicians have a duty of immediate referral, and
institutions must maintain information of non-objecting
physicians to whom patients can promptly be referred.
Inits 2011 report, the IACHR affirmed this obligation of
immediate referral, so that the refusal does not impose a
barrier to one's access to health care services.'?

Similarly, in its 2021 decision, Mexico's Supreme

Court found that religious refusals could not serve as a
restriction on the right to health and "can never result

in the denial of health services to people who come to
health institutions."s® Thus, the Court held that, if a health
care professional invokes a religious refusal, they must
continue to inform the patient of the medical options
available to them and immediately refer the patient to a
non-objecting provider.'*

Ina 2021 case in New Zealand, the High Court
examined recent abortion legislation that requires a
health provider seeking to invoke a religious refusal
to inform the patient of the objection at the earliest
opportunity, and to provide information on “how to
access the contact details of another person who is
the closest provider of the service requested."'*® The
law further provides that determining the “closest
provider” must take into account the physical
distance to the provider, the date and time, and the
operating hours for the requested service. The High
Court upheld these obligations, finding that the
duty to inform the patient is rationally related to the
objective of facilitating access to abortion in a timely
way when delays can result in health risks, costs,
and stress for the pregnant person.'®¢

Further, the Court found that an obligation to refer
is the “quid pro quo” of the right to conscientiously
object at all.’™” To the extent that referral requires
participation in the abortion procedure, the

Court regarded such participation as so minimal
and remote as to only minimally affect the right

to conscientious objection.'® The Court also
acknowledged that, while some women seeking
abortion may not need a referral because they

can "self-refer” using their own knowledge, skills,
or resources, others — particularly young women
— may not have the means to navigate the health
system on their own.'s® The Court therefore found
the obligations to inform and refer the patient to be
duly justified."s®
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Despite a trend in increasing referral requirements
among countries with religious refusal laws, some
countries have moved in the opposite direction. For
example, as discussed above, in 2015, the Constitutional
Court of Poland struck down a requirement on providers
invoking a religious refusal to refer patients seeking
abortion to another provider who would be willing and
able to provide the service.'®' This erosion of protection
for sexual and reproductive health rights operates as
part of a restrictive framework where stigma and fear

of prosecution has led high numbers of providers to
seek religious refusals — resulting in “abortion-free”
zones and high barriers to care, especially for the most
socioeconomically disadvantaged.®?

b. Registration, Presentation, and
Notification Requirements

In the United States, only two states (lllinois and
Louisiana) have patient notification requirements in
cases where an individual provider exercises religious
refusal to provide abortion.’®® Among the states that
permit institutional religious refusals, only six states
require patient notification of the institutional refusal.’54
Some states require additional or alternate resources
be provided to the patient in cases in a refusal, whether
the refusal is by a non-medical provider (lllinois) or

an institution (lllinois and New York).'%® However, even
these obligations to provide patients with additional or
alternative resources can be fairly minimal.

Globally, many jurisdictions that allow religious refusals
to sexual and reproductive health care impose a legal
obligation on the objecting provider to present and
document their objection in a specified manner. Doing
so helps ensure that the patient is adequately informed
of the objection so that they can receive services
elsewhere, and that the larger institution is informed of
the objection so that they can properly accommodate
patients’ needs. The Working Group emphasizes that
"States must create and invest in systems capable of
monitoring the use of conscientious objection routinely
and preventing abuse of it."'%® The CEDAW Committee
has recommended that Uruguay, in particular, “[t]lake
measures to ensure that women have access to legal
abortion and post-abortion services and introduce
stricter justification requirements to prevent the
blanket use by medical practitioners of their right to
conscientious objection to performing an abortion."'®”

At the regional level, the European Court of Human Rights
has mandated that religious refusals to abortion be
submitted in writing and included in a patients’ medical
record.'®® The IACHR has also found that conscientious
objection to sexual and reproductive health services
applies when it truly involves a religious conviction that

is properly reasoned and submitted in writing (mirroring
Colombia's guidelines as described below).'®°

At the country level, 29 countries impose a duty on
objecting providers to inform the patient about the
objection.””® Many also require that objectors inform
authorities at the institution where they work. For
example, the guidelines from Colombia's Constitutional
Court in its 2008 and 2009 decisions (as discussed
above) note that the objection must be stated in writing,
in part to help ensure that only “true” conscientious
objections be permitted.’" As for its content, the
objection must include "the reasons why it is against the
provider's deepest convictions to perform the procedure
to terminate the pregnancy in that specific case, ...
general collective forms or those made by a person other
than the person exercising the conscientious objection
will not be valid."'”2 The objecting provider must present
concrete reasons for objecting for each particular case.

Other countries go beyond the individual

written requirement to require a registry of
conscience objections. For example, Spain’s

2023 amendments to the Organic Law 2/2010 on
sexual and reproductive health and the voluntary
interruption of pregnancy, which requires providers
to submit religious refusals in advance and in
writing, also requires creation of “a registry of
health professionals who decide to object for
reasons of conscience to direct intervention in the
practice of voluntary termination of pregnancy."'”3
Health professionals that declare themselves as
objectors to abortion must remain so for both
public and private health care. Organizations are
further required to adopt measures to guarantee
non-discrimination for both objecting and non-
objecting providers.*

In 2023, Spain's Constitutional Court weighed a
challenge to this provision and concluded that
these obligations imposed on conscientious
objection are constitutional, as they adequately
balance the rights of health professionals with
the woman's right to access these services."”®
Further, requiring providers to make objections
"“in advance” and "in writing” were held to be
“reasonable and proportionate conditions for
exercising the right, which do not in themselves
violate article 16 (2) (Spain's Constitutional
provision providing for the freedom of ideology,
religion or beliefs).”'76
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c. Adequate Services at the
Institutional Level

The third common obligation is adequate services, which
requires health care institutions to have the capacity to
provide adequate services even where certain providers
may exercise religious refusals at the individual level.
Federal law in the United States fails to explicitly provide
for institutional obligations to ensure patients’ access to
services in cases of religious refusals.

At the regional human rights level, in R.R. v. Poland (2011),
the European Court of Human Rights held that “[s]tates
are obliged to organise the health services system in
such a way as to ensure that an effective exercise of the
freedom of conscience of health professionals in the
professional context does not prevent patients from
obtaining access to services to which they are entitled
under the applicable legislation.""”” Even where other
procedural safeguards are in place, regional human rights
bodies have recognized that high numbers of objecting
providers can result in human rights violations, thus
imposing certain obligations on States.”® In IPPF EN v.
Italy (2012), the European Committee of Social Rights
considered how the widespread use of religious refusals
resulted in inaccessibility to abortion, which violated

the right to health under the European Social Charter.'”®
The European Committee held that Italy was required to
ensure a sufficient number of willing abortion providers
under Italian law.

One study found that, while only 23 countries have an
institutional safeguard included within their religious
refusal laws, there has been an increasing trend among
countries toward including these safeguards over the
last decade.'® These safeguards include a guaranteed
number of health professionals not claiming a religious
refusal and the requirement for health institutions to
have an updated registry of professionals willing to offer
abortion care.

For example, in Norway, the law places a duty on health
care institutions to ensure access to abortion within

the first 12 weeks of pregnancy.’®' Public hospitals are
required to provide abortion care; the fact that several
individuals may have invoked religious refusals does not
justify breaching this duty.

In Argentina, under Law No. 27.610 and a 2021 Protocol
for Comprehensive Care for People with the Right to
Interrupt their Pregnancy from the Minister of Health, if
an institution does not have professionals to carry out

an abortion due to the exercise of the individual right of
conscientious objection, it must anticipate and arrange

a referral to a similarly-qualified health provider that
provide the service."® The law further establishes the
referring institution must cover the costs associated with
the transfer.

In 2021, Mexico's Supreme Court held that, at all times,
health care institutions should have professionals who
are not conscientious objectors and are available and
willing to provide health care services.'® Similarly,
Colombia’s Constitutional Court has held that the Social
Security Health System must guarantee an adequate
number of providers authorized to provide termination of
pregnancy services.'® These requirements help ensure
that religious refusals do not lead to discrimination and
violation of one's fundamental rights.
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7. Toolkit for Strengthening the Regulation of Religious

Refusals in the United States

The United States remains an outlier when it comes to the broad protections afforded

to both individuals and institutions that refuse to provide sexual and reproductive health
services — particularly abortion care — for religious reasons. As state lawmakers in the
United States explore opportunities to remove barriers and improve access to abortion
care, they can look to the standards established by human rights bodies and international
organizations, as well as the approaches taken by decision-makers around the world.

a. Policy Proposals

1. Limit individual religious refusals
to providers directly involved in the
service and explicitly exclude those
involved in auxiliary, administrative, or
instrumental support from religious
refusals protections

2. Prohibit or limit the exercise of
institutional religious refusals

3. Prohibit religious refusals in urgent or
emergency situations

4. Require prompt referrals to accessible
non-objecting providers

5. Effectively regulate the presentation
and documentation of religious
refusals, including by requiring objecting
providers to present and document their
objection in a specified manner (e.g.,
in writing, in a database, in a patient's
medical record, etc.)

6. Organize health institutions and systems
to ensure that sufficient non-objecting
providers are hired and are distributed
fairly across the state

b. Additional Resources

UN Working Group on Discrimination Against Women
and Girls, Conscientious objection to abortion: key
considerations (July 30, 2024).

Agustina Ramdén Michel & Dana Repka, Global Map of
Conscientious Objection to Abortion (REDAAS 2024).

Human Rights Watch et al, Conscientious Objection:
International Human Rights Standards in Reproductive
Health Care (October 2025).

Movement Advancement Project and National Center for

Transgender Equality, Religious Refusals in Health Care: A
Prescription for Disaster (March 2018).

National Women's Law Center, Refusals to Provide Health
Care Threaten the Health and Lives of Patients Nationwide

(2020).

US Department of Health and Human Services,
Your Protections Against Discrimination Based on
Consciousness and Religion.

Law Atlas, Procedural Protections in Reproductive Health
Care Conscience Laws.

Catholics for Choice, Lawful Discrimination: The Abuses
of Religious Freedom in U.S. Healthcare (2021).
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